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APPEARANCES AT E2ARING HELD &7 SAITA R0Sa OF IWEiBER 7, 19508

For the Apnlicants

Lloyd Dillaha In person

BEmily S. Gallegher D. B. Xingsbury

For the Profestants:

R. E. Cehlmann In person
Robert A. Young In person
Ieno Martinelll In person
i Don Chapson In person

Examiner - Harrison Smitherun, Supervising Hydraulic Engineer,
Division of Vater Eesources, Department of Public ¥Yorks,
for A. D. Edmonston, Stzte Engineer.

Also Present - YXenneth L. VWoodward, Assistant Civil Engineer,
Division of Vater Resources.
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OPI NI OXN

General Deacrintlion oF fhe Pradasts

Apnlication 13595 ipitiates & spmronriation of 0.062 cubie

foot rev second from April 15 to October 15 ¢f each season, fron
Atascadero Creek, for the nurpose of irrigation. Diversion is rroe
posed at a point within the ¥B% Wi of projected Sectism 10, 7 H,

R9 W, M.D.B. & K., by purming at the rate of 89 gallons per minute,

the water ie to be applied by means of a portable sprinler system, the
place of use deing a S-acre pasture within the sane guarier quarier sec-
tion. The spplicant claims no other water right or source of water
supnly.

foolication 13643 initiates en anprooriation of 13333 gallons

per day (0.02L cubic foot ver second) fron Apfil 15 to October 15 of
each season, from Camp Creek, tributary to itascadero Creek, for irriga-
tion. The proposed polnt of diversion lies within thé S\ SEX of'Sec—
tion 31, T?7 N, R9 ¥, M.D.B., & M. The water ic to he pumped ai the
rate of 80 gallons per minute and avnlied by means of a portable sprink-
ler system to a 5.acre pasture within the same quarter quarter section,

The epplicant claims also a riparian right.

Protests
R. E. Oehlmann, Domingo Martinelli, Leno Martinell! and
Robert A. Young filed individual protests against both spplications.

Protestant Cehlmann conterds that further depletion of

stream flow will hinder his irrigating. BEs claims a riparian right.
He states that water was first used 20 years mgo and is still used for

the irrigation of 30 acres of hops. He states that he uses all the




vater evailable, his diversion heading at a point within the Wi 10E

i

of Section 17, T 7 X, 29 ¥, I.D.B. & i

Hartinelll gtates thet his Iivestock drink

By

Protestant Dopine

from Green Valley Creek which during the swuser months is thelr only
source of supply. Ee apprehends that if the prooossd eppropriation is
alloved his cattle will be without water. ¥e clains a riparian right,
states that during the last two surmers streanflow lns been insufficie
ent to supply his needs, states that the place whers his cnttle drink
is 8 or 9 miles downstream from the applicants' provosed points of

diversion.

Protestant leno Martinelll cleinms a rivarizn righi, states

that he waters livestock at a location within the S & of Section 1,
T? N, R10 W, H.D.3. & M., represents that the proposed diversion wiil
stop the flow of water now reaching hinm,

Protestant Younz states that for 50 years the livestnck on

his ranch have depended upon Green Valley Creek in sumner tinme for

drinking water, that he has owned the ranch since 1944 and that Green
Valley Creek is the sole source of water supoly in summer time avail-
able to his livestock. He states that his stock drink at a location
along the last {lowermost) mile of Green Valley Creek. EHe apprehends
that if the applications are approved no water will be available for

his cattle, He claims a riparian right.

Answers
Applicant Plllaha snswers sll of the protests with the
statement:
mAtascadero Creek dries up spproximately a mile below -
my point of diversion during the sumner months and

therefore does not enter your source of supoly during
that tige, ¥
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. To two of the protestants (Doaingo Jeriluvelli and Leno lartinelli)
his answers contain also the following statosenb:

"However, your sourcs of sunnly is probably bolng
depleted by the felloving:

1.0.1indvary 26 seres Mons

Rudy Oeghlmann S0 osLees hops

AL. Helvug 26 sernn Ladino clover
Leslie ¥iller 15 agres Iondino clover
Freethy Eops end pasiurve.¥

Applicant Gallsgher did not answer sny of the protests,

Hearing Feld in Accerdomce with the Valer Code

e

Applications 13595 and 13645 vere corpleted in accordance
with the Yater Code 2nd the Tnles and hesulations of the Division of
Water Resources and being protested were set for public hearinz under
. the provisions of Article 13, Section 733(a) of the California Adminise
trative Code on Thursday, December 7, 1950 at 10:00 o'clock A.M, in
Rooxm 116 of the Court House at Santa FKosa, Celifornia. Of the hearing
the apoplicants and the protestants were duly notified.

Discussion

Cemp Creek is tributary to Atascadero Creek, Alascadero
Creek is tributary to Green Valley Creek, Green Valley Creek discharges
ints Fussian River,

Applicant Dillaha's testimony at the hearing included the

following statement (vage 6 of transcript):

" - ~1didn't realize I war going to be hurting

anybody for thas simple reason thet this creck dries

up a little further down the line and has no aypear-~

ance of rezmnsarinz again. “hether I take this water

or do not tairce this water, the vprotestanis here will
. never receive it durineg the irrigating months.®




ipplicant Dillshate testimony also included ststerents {pozes 7 & 8
of transcript) to the effect that water is not alwoys availshle in

Atascadero Cresx, that contimmous flow in the river occurs through

April and perhnps Hay end June dbut that the chammel is prectically

dry by July 1, at the Bodega Bridge on the Bodeza Hizhway and that

he proposes to pump surface flow from natural pools without employ-
ment of either a dam or a sum.

The testimony of D. D. Kingsbury {on behalf of Avplicant
Gallagher) included statements (pages 12 and 13 of transcriot) to the
effect that Camp Creek goss dry before it reaches Green Valley Creel,
that Atascadero Creel at Graton was éry in July, and that the flow of
Camp Creek at the point where diversion is proposed under Application
13643 is continmuous.

Protestant Oehlmann testified (pages 30 to 32 of franscript)
to the effect that numerous parties diveft from fhe Atascadero Creek
stream system, that some of them at {imes orobably dam the entire flow
of their particular branches, and that the amount that reaches him de-
pends upon the amount of interference by those diverters.

Protestent Martinelli's testimony (pages 32 to 35 of trﬁns-
cript) included the following statement:

Pl was born down there on that cresk - - - and its
always had water running in it until they started
puming up sbove, The only woy you can get waler
running down there sgein is to stop them from pump-
ing., — — = our stock, »11 they have to drink is

stagnant water and that is no zood —= - =1

Protestant Martinelli also testified that the supply at his place fails

between July 1 and 15 depending upon how many people pump at points




upsiresn and upon vhen they stert, and that 1f puwmpinz should ipe
crease the supply would f2il cerlier.

Protestant Youns tas;ified (pzzes 37 and 35 of transcript) that
there i1s no ruaninz water on his place in sumuer tima, that he is the 7
lowernost user on Green Valley Crecl, and that he irrigates sbout 3 écres
while the flow lasts, and wavers cattle.

Protestant Chavson testified (pages 40 and 41 of transcript)
to the effect that he owns 42 acres rivarian to Atascadero Creek sbove
the applicants and therefore is wnaffected by the diversions that they
propose, but that he considers his supply for stock watering menaced by
diversions in increasing amounts upstrean. He states, "= = = that creek,
from one end to the other, is lousy with pumps.V

Applicant Dillsha and Applicant Gallagher's representative,
Kingsbury, in response to questions by the examiner both stzted (pages
43 and L4 of transcript) that no other scurces of water are avellable
fur.use on tneir lands than The sources filed upon, and tral irrigation
of their lands earlier than June 1 would not be worth while,

Another application recently acted upon within the seme étream
systen is Application 12512 by R. E. Oehlmamnn to divért 0.5 cubic foot
per second at points near the junction of Green Valley and Atascadero
Creeks, from May 15 to September 15, for irrigation. The application
was vigorously protested and was heard informally. From the information
then at hend, including information gathered cdurlng a fleld investiga-
tion on November 4, 1949 it was concluded that the flow of the sources

then considered, including Alascadero Creek is seldom if ever more than

sufficient to satisfy the requirements of prior sporopristors and




riparien users and that unsporoprizted water within the reaches and
during the season then considered ie non-sxistent except in small
quantities for short perlods at infreguent intervels. In the light
of that information Apvlication 12512 was rejected snd cancelled,

The considerations.that governeéd in the matter of Apnlice~
tion 12512 apply in the metier of Applicatioms 13565 and 13643 zlso.,
The sources from vhich Applicants Dillaha and Gallsgher seek to appro-
priate are tributary io the reach in which unsprroptiated water was
found to be non~-existent when Application 12512 wes under investiga-
tlon. Atascadero Creek is shown on the U.S. Geolcgical Survey cuad-
rengle as an intermi{tent stream, channel losces mav be considerable
and 1t is to be doubted that flows occurring in the upper reaches
will arrive at polnts farther down stream in their entirety. Applicant
Dillsha's expressed opinion (on page é of transcript) to the effect
that whether he tekes the water he is spplying for or not, that water
eznts, is qualified by his laler stunteoents
{(on pege 8 of transcript) to the effect that the channel is not dry in

April end that until July there is 2 possibility of flow continuing
Mclear through®. Protestant Martinelli, after egreeing (page 10 of
transcript) that the creek was dry at the Dillaha proverty at a certain
time in 1950, nevertheless siated, "It never dried before," and added,
f. — = just so much vater taken out leaves less to g0 down." In view
of the cqnflicting testimony as to whether or when Atascadero Creek
goes completely dry it is concluded that the flow is ordirarily con-
tinmuous and that diversions such as proposed by Applicants Dillzha

and Gallagher will reduce the flow otherwise available to the protest-
ants. It is further concluded that inasmuch as surpluses are non-

existent on the reach whereon the protestants are located, unapproprie~-
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. ted water cennot bs congllered to exiet at Applicents Dillshals and
Gallagherts provosed voints of diversion.

Inasmnch a2 no unsorronriated waber sppesrs to exist in the
sources from wiich sypropriastion is sourht under Avplications 13585
and 13643 it is the opirilon of this office that those spplications

should be cenied.

Applications 13595 and 13043 having been filed with the
Division of ¥niter Resources as sbove steied, protests having been
filed, a2 wublic hiearing heving been held and the Stste Engineer now
being fully informed in the prenises:

1T IS HERERY ORIERED that Anvlications 13595 and 13643 be
rejected and cancelled upon the records of the Division of Vater
Resources.

WETHESS my hand &nd the seal of the Departmenti of Public

Works of the State of California this 10th day of July, 195l
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